Steven Shrybman is a highly regarded environmental attorney whose practice focuses on international trade, public interest issues and natural resources policy.  A partner in the firm of Sack Goldblatt Mitchell LLP, for the past fifteen years his work has focused on international trade and investment law. He is the author of A Citizen’s Guide to the World Trade Organization, and dozens of articles, legal opinions and research reports on the impact of trade liberalization on sovereignty and democratic governance.  He’s a Board Member of the Council of Canadians, Canada’s largest public advocacy organization.  The Council is chaired by Maude Barlow who was recently appointed by the United Nations as its first senior advisor on water issues.

As we have encountered a variety of questions and concerns regarding the impact that international trade treaties might have on water extraction contracts, we contacted him to request that he provide us with some guidance and background information.  He reviewed the contract between Nestle Waters of North America and the Kennebunk, Kennebunkport and Wells Water District that had been proposed (and then tabled) this past year, providing us with some specific thoughts on the proposed contract and some broader perspectives.  

Some of the key concepts that he highlighted include:

The United States has entered into several international treaties that substantially expand upon the provisions of the North American Free Trade Agreement (NAFTA).  Unlike the treaties they supercede, the new generation of international trade agreements are binding and enforceable.  

It is likely that under the proposed contract, Nestle would readily qualify as an “investor” and its water taking rights as an “investment.” The result transforms a simple contract between KKW and Nestle into an instrument that would trigger the application of international trade investment rules. The rights of a company such as Nestle under these international trade agreements can supercede the provisions of any contract it might negotiate with KKW.

Under NAFTA investment rules, the need to conserve exhaustible natural resources is not a justifiable limitation on foreign investor rights.  In other words, NAFTA rules could enable Nestle to continue to extract water despite a determination by KKW that the water supply might be in jeopardy.

In conclusion, “it would be imprudent for any public authority to enter into such an agreement without giving serious consideration to the risk engendered” by these treaties.  

Mr. Shrybman’s full letter is attached.  We believe that the issues he discusses are tremendously significant, and must be given very serious consideration by anyone assessing the risks and rewards of any potential water extraction agreements.  

We welcome your thoughts. 

 Sincerely,

 Save Our Water  

 P.O. Box 634, Kennebunk, Maine 04043   

For more information, please visit us at our website: www.soh2o.org

